Electronically Filed

10/22/2019 3:52 PM
Idaho Supreme Court
Karel Lehrman, Clerk ofthe Court
By: Brad Thies,

Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State 0f Idaho

COLLEEN D. ZAHN
Deputy Attorney General
Chief, Criminal

Law

Division

KENNETH K. JORGENSEN
Deputy Attorney General
P.O. BOX 83720
Boise, Idaho 83720-0010
(208) 334-4534
Email: ecf@ag.idaho.gov

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NOS. 46530-2018

& 46531-2018

)

V.

)

Bingham County Case Nos. CR-2015-

)

8051

& CR-2016-93

)

DANIEL RAY SCHMIDT,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

Has Schmidt

failed to

show

that the district court

abused

its

discretion

by relinquishing

its

jurisdiction?

ARGUMENT
Schmidt Has Failed T0 Show The

District

Court Abused

Jurisdiction In Either

A.

Its

Discretion

BV Relinquishing Its

Case

Introduction

Presently before the Court are two cases, Docket No. 46530-2018 (the possession case)

and Docket N0. 4653 1 -2018

(the eluding case).

The procedural
from the prior appeal

history of the eluding case relevant to this appeal

in this case, State V. Schmidt,

No. 44869 (Idaho App., March
July

1,

2016.

(Limited R.,

16,

2018 Unpublished Opinion No. 392, Docket

2018) (Limited R., pp. 23-25). The judgment was entered 0n

The judgment became ﬁnal 0n August

p. 23.)

Schmidt did not ﬁle a notice of appeal from the judgment. (Limited
court relinquished jurisdiction, entering

Schmidt ﬁled

his notice

forth in the opinion

is set

its

order on

of appeal on February

2,

December

The

district

(Limited R.,

p. 24.)

R., pp. 23-25.)

22, 2016.

2017. (Limited R.,

2016, because

12,

On

p. 24.)

appeal, Schmidt

challenged the denial of a motion t0 Withdraw his plea, and did not challenge the relinquishment
ofjurisdiction.

(Limited R., pp. 23-25.) The Court 0f Appeals concluded that the

district court

lacked jurisdiction to address the untimely-ﬁled motion t0 withdraw the plea. (Limited R., pp. 24-

25.)

In the possession case, Schmidt pled guilty t0 one count ofpossession

and a persistent Violator enhancement.

(R., pp. 94-96.)

The

district court

ofmethamphetamine

imposed a

With ﬁve years determinate, and retained jurisdiction, entering judgment 0n July
127-29.) Again, Schmidt did not ﬁle a notice 0f appeal timely from the judgment.

R.)

Shortly thereafter, on October 17, 2016, the Department 0f Correction

district court relinquish jurisdiction

1,

life

sentence

2016. (R., pp.

(m,

generally,

recommended

the

because Schmidt “failed t0 demonstrate an ability t0 follow

the rules, he lacked a prosocial behavior, he did not accept feedback well, and he could not

demonstrate the ability to put t0 use what he
158.)

The

district court

is

learning in his classes and groups.” (R., pp. 156,

relinquished jurisdiction 0n

Schmidt ﬁled a notice of appeal 0n February
untimely by the Idaho Supreme Court

2,

2017

(R., p. 191).

December

19,

2016.

(R., pp. 179-81),

(R., pp.

156-61.)

Which was dismissed

as

Schmidt ﬁled for post-conviction

(E,

relief.

generally,

his counsel’s failure to “appeal [Schmidt’s] original sentences.”

court granted relief for ineffective assistance 0f counsel

Bulk R.1) Schmidt challenged
(Bulk R.,

by re-issuing

p. 217.)

The

district

the judgments in both cases.

(Bulk R., pp. 217-18, 232; R., pp. 224-27; Limited R., pp. 42-45.)

With
place

his restored appeal right,

him on probation

Schmidt

is

at the original sentencing.

challenging the district court’s decision to not
(Appellant’s brief, p. 6.)

Review 0f the

record,

however, shows Schmidt has failed to show an abuse of discretion.

B.

Standard

Of Review

“The Legislature has

explicitly provided that the decision

Whether t0 retain jurisdiction and

place the defendant on probation 0r relinquish jurisdiction t0 the Department of Corrections

matter 0f discretion.” State
§ 19—2601(4)).

t0

V.

its

discretion

When it

(2) acts Within the outer boundaries

C.

(1) correctly perceives the issue

of its discretion and consistently with

the legal standards applicable t0 the speciﬁc choices available to

an exercise 0f reason.”

a

Latneau, 154 Idaho 165, 166, 296 P.3d 371, 372 (2013) (citing LC.

“A court properly exercises

be one 0f discretion,

is

it,

and

(3) reaches its decision

by

I_d.

Schmidt Has Shown No Abuse Of Sentencing Discretion

A district court’s
shows there was a

decision t0 deny probation “Will not be overturned unless the appellant

clear abuse of discretion.” State V. Spurgeon, 107 Idaho 175, 177,

21 (Ct. App. 1984). Probation

is

687 P.2d

19,

preferred unless, “having regard t0 the nature and circumstances

of the crime and the history, character and condition 0f the defendant,

[the court] is

of the opinion

“Bulk R.” from Docket N0. 46539-2018, the appeal from the post-conviction
case. (Appellant’s brief, p. 2 n. 1 .) This record has not been augmented into this case nor has this
Court taken notice of it. The state does not obj ect t0 the Court considering this record.
1

Schmidt

cites the

3

that

imprisonment

is

appropriate for protection 0f the public.” LC. § 19-2521(1).

purpose of the retained jurisdiction program

is

“The primary

t0 enable the trial court to gain additional

information regarding the defendant's rehabilitative potential and suitability for probation.”

m,

m

141 Idaho 673, 676, 115 P.3d 764, 767 (Ct. App. 2005). In this case the district court did

not abuse

its

discretion

additional information regarding Schmidt’s suitability for

by seeking

probation by retaining jurisdiction.

The

district court ﬁrst

looked

at

Schmidt’s criminal record, which shows “basically

uninterrupted criminal activity” over a long period 0f time, including a
convictions. (44869 Tr., p. 77, Ls. 5-20;

ﬂ alﬁ

R., pp.

number of felony

139-40 (synopsis of Schmidt’s criminal

history set forth in the denial of Schmidt’s Rule 35 motion).) Because of that record, the district

court reasoned, n0 one could question “in the least” imposing and executing a long sentence 0f

incarceration.

shown “some

(44869

Tr., p. 77, Ls. 21-22.)

(44869

potential.”

However,

Tr., p. 77, L.

23 —

in the “last

p. 78, L. 3.)

few months” Schmidt had

The court “reviewed and

considered” the statutory standard for probation and, “given the history here and the problematic

response in the past,” determined that “up-front probation” was inappropriate. (44869
L. 25

—

p. 81, L. 5.)

However, “[m]aybe against

retained jurisdiction based

[the court] that

The

0n the

district court

court’s conclusion that

was

correct about Schmidt’s record,

(44869 PSI, pp. 6-18, 22-23;

Schmidt was not

supported by the record.

suitability for

“two or three months”

The

probation—to see

at the

which

ﬂ alﬂ

is

district court

chance t0 show

Tr., p. 82, Ls. 2-20.)

lengthy, and includes

R., pp. 139-40.)

The

many

district

time 0f sentencing a good candidate for probation

district court’s desire to get

if

wisdom,” the

t0 “give [Schmidt] a

[Schmidt was] really making some progress.” (44869

failed rehabilitation efforts.

is

last

[the court’s] better

Tr., p. 80,

more information about Schmidt’s

Schmidt’s recent and short-lived progress in rehabilitation

through addressing his mental health and substance abuse issues would continue until he became
a suitable candidate for probation—was reasonable and within

On appeal

Schmidt had,

in the

and substance abuse

This evidence, and the conclusion that Schmidt had

0f two 0r three months,
parole, only

shows

after years

of criminal

that the district court did not abuse

Schmidt was not

at the

issues.

its

It

(Appellant’s brief, pp.

shown recent progress over a period

activity, incarceration,

retaining jurisdiction and merely executing the sentence.

that

district

months before sentencing, shown progress through pre-

services in addressing his mental health

6-10.)

discretion.

Schmidt gives a comprehensive recitation 0f the evidence leading to the

court’s conclusion that

trial

its

and

discretion

failed probation

When

selecting

between

does not show any error in the ﬁnding

time 0f sentencing ready for probation. Schmidt has failed t0 show an

abuse 0f discretion.

CONCLUSION
The

and

state respectfully requests this

Court t0 afﬁrm the judgment of the

DATED this 22nd day 0f October, 2019.

_/s/ Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

district court.
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